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Editor’s Preface

It is hard to overstate the importance of insurance in personal and commercial life. It 
is the key means by which individuals and businesses are able to reduce the financial 
impact of a risk occurring. Reinsurance is equally significant: it protects insurers against 
very large claims and helps to obtain an international spread of risk. Insurance and 
reinsurance plays an important role in the world economy. It is an increasingly global 
industry, with the emerging markets of Brazil, Russia, India and China developing apace.

The insurance and reinsurance industry is remarkably resilient. In recent times 
it has been severely tested, but has passed the test on every occasion. Three examples 
spring to mind. As a lawyer steeped in the London market the first is the source of some 
personal pride. In the late 1980s and early 1990s the Lloyd’s market suffered enormous 
losses arising largely as a result of a combination of asbestosis and pollution-related claims 
and the market practice, prevalent at the time, of placing inter-syndicate excess of loss 
retrocession in respect of catastrophe losses, commonly known as the London Market 
Excess of Loss (LMX) spiral. Those losses ultimately led to a plethora of litigation and 
forced many Lloyd’s Names to cease underwriting. The scale of the losses also affected the 
solvency and liquidity of Lloyd’s.

In 1996 Lloyd’s implemented a reconstruction and renewal (R&R) plan, a 
complex market restructuring. Ultimately Equitas was established to reinsure and run 
off the 1992 and prior years’ liabilities of the Names. In November 2006 National 
Indemnity Company, a member of the Berkshire Hathaway Group, reinsured all the 
liabilities of Equitas and Resolute Management Services Ltd, another member of the 
Berkshire Hathaway Group, took over responsibility for the run-off. On 25 June 2009 
the English High Court approved the transfer of the 1992 and prior business of the 
Names to Equitas with the effect that, as a matter of English law, Lloyd’s Names no 
longer have any liability for the 1992 and prior years’ losses. This restructuring has been 
extremely successful in enabling Lloyd’s not only to continue operating but to improve 
and enhance the service it provides. Lloyd’s is today undoubtedly the world’s leading 
market for internationally traded insurance and reinsurance.
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The second test of the insurance and reinsurance market was the financial crisis of 
2008–2009. While there were some high-profile casualties, in general the industry was 
able to withstand events better than other financial institutions, certainly better than the 
banks. With the exception of specialist lines such as directors’ and officers’ (D&O) and 
trade credit insurance, insurers and reinsurers suffered relatively little exposure to the 
financial market losses. The traditional insurance and reinsurance sectors were largely 
onlookers. Indeed I would go further and suggest that they arguably helped to provide a 
stabilising effect, given the nature of their business model and in particular a conservative 
investment approach. If the crisis has triggered a more stringent regulatory regime for 
financial services generally that is no bad thing, but it should not be forgotten that 
insurance activity neither led to, nor was unduly affected by, that crisis.

Finally, the natural catastrophes and man-made disasters of 2011 and 2012 have 
caused not only human tragedy and loss of life but also enormous insured losses. A 28 
March 2012 study by Swiss Re (based on data from its sigma database) revealed that, 
altogether, natural catastrophe insured losses came to around US$110 billion, while 
losses from man-made disasters were around US$6 billion, making 2011 the second-
highest catastrophe loss year ever for the insurance industry. 2012 was dominated 
by weather-related events in the United States, most notably Hurricane Sandy. On  
19 December 2012, again based on sigma data, Swiss Re estimated that insurance 
losses arising from the catastrophic events of the year were set to reach approximately  
US$65 billion. The figure is of course moderate compared with 2011 but Swiss Re notes 
that it is above the average of the past 10 years.

The events of 2011 and 2012 provided significant challenges for the insurance 
and reinsurance industry for a number of reasons – one being the sizeable impact they 
had on manufacturing around the world, something that had not fully been appreciated 
in advance. However, the industry proved to be highly effective in overcoming these 
challenges. Despite losses on a historic scale and a difficult economic climate, it played a 
key role in bringing financial relief to populations, businesses and governments suffering 
from the effects of the disasters.

Events such as these test not only insurers and reinsurers but also the rigour of the 
law. From the English perspective, the Lloyd’s Insurance and Reinsurance Reports, issued 
almost monthly, are never short of material to fill their pages. Insurance and reinsurance 
disputes provide a never-ending array of complex legal issues and new points for the 
courts and arbitral tribunals to consider. Taking the natural catastrophes as an example, 
these have thrown up issues of causation, claims notification, cooperation and control, 
the effect of ‘follow the settlements’ provisions and aggregation, to name but a few.

There are many insurance and reinsurance publications available. However, 
in this increasingly globalised industry there is a need for a source of reference that 
analyses recent developments in the key jurisdictions on a comparative law basis. This 
volume, to which leading insurance and reinsurance practitioners around the world have 
made valuable contributions, seeks to fulfil that need. I would like to thank all of the 
contributors for their work in compiling this volume.

Peter Rogan
Ince & Co
London
April 2013
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Chapter 12

Italy

Alessandro P Giorgetti1

I	 INTRODUCTION

The socio-economic changes taking place in Italy are opening up interesting opportunities 
for the insurance and reinsurance industry.

The country still has the world’s eighth-largest economy, made up of small and 
medium-sized companies producing high technology and quality products but the 
general public’s tendency to buy insurance coverage, unless it is mandatory or perceived 
as necessary, is still low and non-life insurance in Italy is underdeveloped compared with 
the rest of Europe.

II	 REGULATION

i	 The insurance regulator

Decree-Law No. 95 of 6 July 20122 dissolved the Italian Private Insurance Regulatory 
Authority (‘ISVAP’) and replaced it with the Institute of Insurance Supervision (‘IVASS’), 
now a department of the Bank of Italy.

In the transition period from ISVAP to IVASS, ISVAP continued to perform its 
regulatory duties.

1	 Alessandro P Giorgetti is a managing partner at Studio Legale Giorgetti.
2	 Decree-Law No. 95 (‘the Spending Review Decree’) has been subsequently amended and 

converted into Law No. 135 of 7 August 2012. The government, which originally also 
considered dissolving the Commission for the Supervision of Pension Funds (‘COVIP’), the 
regulator for pension funds, at the very last minute introduced an amendment to the Spending 
Review Decree and chose to keep COVIP as its dissolution would not have reduced government 
expenditure.
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On 1 January 2013, IVASS took over all functions previously carried out by ISVAP, 
including the supervision of intermediaries and the distribution of insurance products 
for better coordination between the control and regulation of the financial promoters. 
The register of insurance experts and the Italian Information Centre3 have been taken 
away from the insurance regulator’s competence and passed on to the Concessionaire for 
Public Insurance Services (‘CONSAP’).4

In accordance with the law, the Bank of Italy’s General Manager pro tempore, Mr 
Fabrizio Saccomanni, is also the President of IVASS.

Other governing organs of the new supervisory body are the Council and the 
integrated Directorate made up of directors of the Bank of Italy and IVASS advisers. The 
President promotes and coordinates the activities of the Council, which is responsible 
for the overall administration of the institute. The Directorate is competent to direct 
public body activities and adopt strategic decisions. IVASS should establish more 
focused supervisory controls upon life- and non-life insurance companies to bring down 
insurance costs and, consequently, premiums.

IVASS has implemented a new regulation detailing the new organisational 
structure, but very little of its work has been made public, apart from the fact that 
the Italian insurance supervisor recently became a signatory to the Memorandum of 
Understanding of the International Association of Insurance Supervisors, which sets the 
global framework for cooperation and information exchange between a large number of 
insurance regulators.

IVASS’s current address is in Rome, Via del Quirinale 21, but there is uncertainty 
as to whether it will soon be moved to be better integrated into the Bank of Italy structure.

ii	 Requirements for authorisation

In general, only public companies, cooperatives and mutual insurance companies or 
equivalent foreign companies can apply to IVASS for an authorisation. Lloyd’s syndicates 
are the sole exception and they have been specially authorised because of their particular 
historical status and in accordance with the fundamental freedoms of the Treaty on the 
Functioning of the European Union.

New insurance and reinsurance companies that wish to undertake or start a new 
business in Italy can do so only after having been authorised or licensed by IVASS through 
an order (if the undertaking has its head office in Italy) or by an acknowledgement of the 
formal communication made by the company accompanied with confirmation of the 
supervisory authority of the state where the company has its registered office.

3	 The Centre is responsible for providing information to parties entitled to compensation 
following an accident that has occurred in an EU Member State (other than the country of 
residence) and was caused by circulation of motor vehicles registered and insured in one of the 
Member States of the European Economic Area. To obtain the necessary information for users, 
the Italian Information Centre – in accordance with ISVAP Regulation No. 3 of 26 May 2006 
– utilises data collected in the insurance coverage database maintained by the Integrated Service 
for Control of Automobiles run by ANIA, the national association of insurance companies.

4	 www.consap.it.
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The order or the acknowledgement of the formal communication must be 
published in the Italian Official Journal and the newly authorised or licensed insurance 
company may start underwriting insurance or reinsurance only after such publication.

An insurance company that applies for authorisation must submit a number of 
documents to IVASS. The most important are:
a	 a certified copy of the memorandum and articles of association showing the 

insurance classes that the insurer will underwrite and stating whether it also 
intends to offer reinsurance. In Italy it is forbidden to set up a company whose 
sole object is the exclusive pursuit of insurance business abroad;

b	 evidence that the memorandum and articles of association have been deposited 
with the Registrar of Companies and that the incorporation has taken place in 
accordance with the Civil Code provisions or the applicable local laws;

c	 a scheme of operations and a technical report drawn up pursuant to the ISVAP 
regulations, including the names of the persons charged with administration, 
management and internal control and corporate governance functions as well 
as the names of the natural or legal persons who directly or indirectly have 
controlling interests or qualifying holdings in the company with indication of the 
amount of each holding;

d	 proof that the company has a share capital or guarantee fund, fully paid up in 
cash, sufficient to meet the liabilities of the intended business plan and proof that 
the company possesses the minimum organisation fund required by ISVAP Order 
No. 97/1995 or 98/1995, or both, fully paid up in cash; and

e	 for foreign companies, proof of the appointment of a general representative, who 
must be domiciled at the address of the branch. If a company is appointed as 
general representative then the registered office must be within the territory of 
Italy.

If the application is incomplete or IVASS’ requests for further information are not met, 
authorisation is usually denied. It is also refused if no proof is given that the share capital 
or guarantee fund has been fully paid up or that the organisation fund is actually and 
immediately available to the company.5

Equally, the authorisation or licence is denied if any of persons charged with the 
administration, management and internal control functions do not meet the prescribed 

5	 The implementation date of the EU Solvency II Directive has been delayed, pushing its 
introduction back probably to 2015, or even beyond, and, at the same time, there has been some 
expectation that Tier I capital would be set at 50 per cent of the solvency capital requirement, 
making it easier and less onerous for insurers to comply with the Directive.
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requirements6 or if the scheme of operations does not satisfy the financial needs and the 
technical rules for the correct management of an insurance business.7

A major role in the authorisation process is played by the laws, regulations and 
administrative provisions of any state to which the company or one or more of its 
shareholders is subject, and any difficulties in meeting such requirements may delay the 
application or even entail a final refusal.

An IVASS order refusing the authorisation is notified to the company by means of 
a registered letter with advice of receipt within six months from the date of the complete 
application with all documents required by law or with the additional documents and 
information requested by the authority. If six months elapse with no response received by 
the applicant company, then the authorisation shall be considered refused.

iii	 Other notable regulated aspects of the industry

In Italy, in accordance with the Private Insurance Code, an insurance company’s 
minimum share capital or guarantee fund, fully paid up in cash, must be not less than:
a	 for companies intending to pursue life assurance: €5 million;
b	 for companies intending to pursue non-life insurance:

•	 €5 million for insurance classes 10, 11, 12, 13, 14 and 15;
•	 €2.5 million for insurance classes 1, 2, 3, 4, 5, 6, 7, 8, 16 and 18; and
•	 €1.5 million for insurance classes 9 and 17;

c	 for companies intending to pursue life assurance, personal accident and sickness 
insurance simultaneously:
•	 €5 million for life assurance; and
•	 €2.5 million for the pursuit of personal accident and sickness insurance; and

d	 for cooperative companies the minimum share capital is reduced to half the listed 
amounts.

EU Directives 2002/12/EC and 2002/13/EC on solvency margin requirements for 
life and non-life insurance undertakings were implemented in Italy in 2003; ISVAP 
Regulations Nos. 2322/2004 and 2415/2006 were subsequently issued on the same 

6	 The directors, officers, statutory auditors and general directors must all meet the prescribed 
requirements of probity, independence and trustworthiness according to the relevant Civil 
Code provisions, Article 4 of Ministerial Decree No. 186/1997 and Ministerial Decree No. 
162/2000, to ensure sound and prudent management of the insurance or reinsurance company. 
Article 36 of Decree-Law No. 201 of 6 December 2011 addressed the issue of ‘interlocking 
directorates’, introducing the prohibition for an individual to be member of two or more 
boards of insurance companies, financial institutions or banks.

7	 Italian law provides for statutory and free reserves not corresponding to particular underwriting 
liabilities or to adjustments of asset items. Currently the reserves are considered and regulated 
by the Private Insurance Code. Foreign insurance companies operating in Italy under the 
freedom of establishment system shall comply with the provisions on technical reserves that 
apply to companies with a registered office in Italy. The adequacy level of the reserves is a source 
of major concern for the Italian regulator.
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subject for domestic insurers and branch offices of non-EU insurers. The aim of these 
Regulations is to improve policyholder protection and strengthen the measures for 
preventing insolvency.

Mergers and transfers of insurance portfolios that involve insurance companies 
operating in Italy are subject to IVASS’s prior agreement, but if the merger may result 
in the company having a position of market dominance, the Italian Antitrust Authority 
might also have to give its preliminary authorisation. The sole financial requirement 
is that the incorporating company or the new company resulting from the merger has 
the necessary solvency margin, taking into account the merger and the consolidated 
liabilities.

In case of a merger, the entire operation, the relevant arrangements, and the new 
memorandum and articles of incorporation must be presented to and reviewed by the 
insurance regulator, which can make observations to ensure conformity with the law and 
to guarantee the insured.

There are no restrictions regarding investments in or the acquisition of an 
insurance or reinsurance company, provided that the funding of the operation does not 
breach any anti-money laundering provision or Italian public policy. In the event of 
a merger resulting in the setting up of a new company with its head office in Italy, 
the new company must be authorised before it can legitimately underwrite insurance, 
whereas if one of the parties in the merger has its head office in another EU Member 
State, IVASS’s agreement to the operation can only be given after the relevant home 
supervisory authority has approved the merger.

While reviewing the merger, and the new memorandum and articles of 
incorporation, IVASS performs a limited background investigation of the officers and 
directors of the acquirer or of the new company to ensure that they all respect the Civil 
Code provisions and meet the applicable legal requirements. 

Should an insurance or reinsurance company enter into serious financial 
difficulties, Articles 245 to 265 of the Private Insurance Code provide for the 
administrative compulsory winding up of insolvent or financially troubled insurance 
and reinsurance companies.

With respect to reinsurance companies domiciled in Italy, the current regulatory 
requirements with respect to reinsurance ceded shall be found in EU Directive 2005/68/
EC of 16 November 2005 on reinsurance, which amended EU Directives 73/239/EEC 
and 92/49/EEC and Directives 98/78/EC and 2002/83/EC, although the relevant 
provision at law has not yet been formally enforced in Italy.

On 10 March 2010, ISVAP published Regulation No. 33 on reinsurance, which 
implemented the provisions of the Insurance Code as modified by the adoption of the 
EU Reinsurance Directive (2005/68/EC). The regulatory framework is complex, with its 
143 articles detailing and providing for:
a	 the exclusive conduct of reinsurance activities by companies with a registered office 

in Italy or Italian branches of companies with registered offices abroad (or both);
b	 the procedures for authorising such activities; and
c	 companies that have a registered office in Italy and authorisation exclusively to 

conduct reinsurance activities to carry on such activities in other EU Member 
States under the applicable regulations on freedom of establishment and freedom 
to provide services.
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In Italy only licensed or accredited reinsurers can provide reinsurance. Therefore, there 
is no need for collateral to allow a deduction from the liabilities stated on the reinsured 
company’s statutory financial statement. All the same, collateral might become necessary 
with a retrocessionaire of the reinsurer that is neither licensed nor accredited. In this case 
the retrocessionaire must provide some form of collateral to allow a deduction from the 
liabilities stated on the Italian reinsured company’s statutory financial statement.

iv	 The distribution of products

The distribution of insurance products in Italy is usually done through intermediaries, 
but in rare and limited cases insurance can be acquired directly from the insurer at the 
registered office agency.

During the distribution a number of rules, to protect consumers and 
unsophisticated customers, must be respected. In particular Article 182 of the Insurance 
Code obliges IVASS to ensure compliance with the principles of clarity, recognition, 
transparency and fairness of advertising and information on the conformity of the 
insurance contract with the advertising and in the pre-contract negotiations (with the 
information notice) and the execution of the insurance contract (policy conditions).8

In this respect the former Italian regulator issued ISVAP Regulation No. 35 
of 26 May 2010, providing specifically for the level of information to be provided to 
the prospective insured and information notices to facilitate the understanding of the 
products and their comparability.

For some life products such as pension funds and some life policies, the index-
linked products are subject to the supervision and control not only of IVASS but also of 
COVIP.

v	 Intermediaries

Among the principal duties of the Italian regulator is the supervision of insurance 
intermediaries, which to operate legitimately must be listed on the Sole Register of 
Insurance and Reinsurance Intermediaries (‘RUI’).

The RUI was set up by the Private Insurance Code, implementing Directive 
2002/92/EC on insurance mediation, and is mainly governed by ISVAP Regulation No. 
5 of 16 October 2006. According to such regulations, any insurance and reinsurance 

8	 ISVAP, just before its dissolution, issued a number of regulations to protect the consumer, and 
in particular it is worth mentioning:

	 a	� ISVAP Regulation No. 40 of 3 May 2012 on mortgages, which defines the minimum 
requirements for life insurance contracts related to a mortgage or consumer credit as per 
Article 28, paragraph 1 of Decree-Law No. 1 of 24 January 2012 (the Deregulation Decree), 
amended by Law No. 27 of 24 March 2012.

	 b	� Regulation No. 41 of 15 May 2012, implementing provisions for the organisation and 
creation of procedures and internal controls aimed at preventing the use of insurance 
companies and insurance intermediaries for the purpose of money laundering and financing 
of terrorism, in accordance with Article 7, paragraph 2 of Legislative Decree No. 231 of 21 
November 2007.
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intermediation activity is reserved solely to persons who have passed the ISVAP-IVASS 
national exam and consequently have been listed on the RUI.

Based on the Private Insurance Code, the RUI is divided into five sections as 
follows, and no intermediary may be recorded in more than one section:
a	 section A for insurance agents;
b	 section B for brokers;
c	 section C for direct canvassers of insurance undertakings;
d	 section D for banks, financial intermediaries as per Article 107 of the Consolidated 

Banking Law, stockbroking houses and the Italian Post Office’s banking division 
(Bancoposta); and

e	 section E for the collaborators of the intermediaries registered under sections A, B 
and D conducting business outside the premises of such intermediaries.

ISVAP attached to the RUI a list of intermediaries having their residence or head office 
in EU Member States. This special section contains information on natural persons and 
companies, licensed as insurance and reinsurance intermediaries in other EU or EEA 
Member States, who have also been authorised by the regulator to pursue insurance 
mediation in Italy based on the freedom of establishment or freedom of services.

vi	 Compulsory insurance

Currently a number of special laws impose compulsory insurance to be undertaken with 
private insurance companies.9

At other times, the private insured must instead take out an insurance contract 
with a public insurer such as, for example, the National Institute for the Insurance of 
Accidents at Work (‘INAIL’),10 or take out a mutual insurance contract with a private 
insurer through a public contracting entity.11

9	 Motor insurance was introduced in Italy with Law No. 990 of 29 April 1969 in OJ 3.1.1970 
No. 2, has been subsequently modified and the most recent amendment was introduced by 
Decree-Law No. 179 of 18 October 2012, which provided that compulsory motor insurance 
contract for motor vehicles and boats cannot be tacitly renewed and cannot be underwritten 
for a period longer than a year; any eventual policy clauses in contrast with this provision are 
deemed to be null and void.

10	 Domestic accidents compulsory insurance was introduced in Italy with Law No. 493 of  
3 December 1999, which imposes from 31 January 2013 the obligation to take out a contract 
of compulsory insurance with INAIL for persons between 18 and 65 years who work full-time 
in the family house. The policy costs around €1 per month.

11	 Typical examples of this are:
	 a	� the Law on Hunting No. 157 of 11 February 1992, according to which hunters must obtain 

insurance coverage for: (1) civil liability arising from the use of firearms for hunting, with 
a €1 billion limit per claim, with a sub-limit of €750 million per injured person and €250 
million for damage to animals and things; or (2) for personal accidents related to hunting, 
with a limit of at least €100 million for death or permanent disability, and such insurance is 
provided through the National Federation of the Hunters; or
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Finally an obligation to take out an insurance contract can be found in some 
National Collective Contracts of Work (‘CCNL’) stipulated between the trade unions, 
representing the employees, and the Industrial Association, representing all their 
members who will adopt the negotiated CCNL for the specific industry.12

The most recent legislation that introduced compulsory insurance is Decree-Law 
No. 138 of 13 August 2011, converted into Law No. 148 of 14 September 2011. This 
provision provided for all professionals to take out a professional indemnity insurance 
contract by 13 August 2012.

Presidential Decree No. 137 of 7 August 2012 reformed the professional bodies’ 
implementation of the principles laid down in Article 3, paragraph 5 of Decree-Law No. 
138 of 2011. Article 5 of this Decree-Law provides that: ‘the insurance obligation […] 
becomes effective twelve months after the coming into force of this Decree’.13 Therefore, 
the deadline for all professionals (accountants, architects, engineers, lawyers, notaries 
public, etc.) to take out a professional indemnity insurance contract is 15 August 2013.

vii	 Taxation

The taxation of premiums and life policy revenues in Italy is a complex matter that 
cannot be discussed in detail in this chapter. In brief, premiums are not subject to value 
added tax but to an insurance tax that varies for each class of insurance in accordance 
with the fixed percentage set forth by Law No. 1216 of 29 October 1961.14

Similarly to any capital gain, financial yields resulting from life insurance contracts 
and capitalisation are subject to the substitutive tax provided for in Article 26-ter of 
Decree No. 600 of 29 September 1973. The tax currently due is up to 20 per cent of the 
capital gain, but reduced to 12.5 per cent for the portion of income that relates to the 
period between the date of subscription or purchase and 31 December 2011.

The Italian State Agency, with Ministerial Circular No. 41/2012, clarified that, 
according to Article 83 of Decree No. 68 of 29 March 2012, financial yields resulting 
from life insurance contracts and capitalisation of foreign insurance policies are also 
subject to the substitutive tax provided for in Article 26-ter of Presidential Decree No. 
600 of 29 September 1973, even if paid by foreign insurers to persons residing in Italy.

	 b	� the obligation to pay a small premium to the Italian Gas Committee for the policy it annually 
draws up against the risks arising from the use or abuse of the gas distributed via networks or 
pipelines by the different national public utilities companies regardless of whether they are 
publicly or privately owned.

12	 For example, the national collective labour agreement for managers and executives, according 
to Article 18(7)(a), (b) and (c), obliges the enterprises party to such collective contract to 
take out, for the benefit of their employees, executive insurance against professional and extra-
professional accidents.

13	 See the Decree in Official Journal of the Italian Republic No. 189 of 14 August 2012.
14	 Percentages can vary enormously from a minimum of 0.05 per cent for insurance stipulated 

on ships registered in Italy up to a maximum of 21.25 per cent for any insurance other than 
fire, theft, liability, machinery breakdown, personal accident, cargo and marine insurance (i.e., 
credit or bond insurance is subject to this rate).
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III	 INSURANCE AND REINSURANCE LAW

i	 Sources of law

In Italy the source of insurance and reinsurance law is statutory. Case law precedents are 
not binding and the very same issue could receive different treatment from one court to 
the next.

The principal written statutes to be considered are:
a	 the Private Insurance Code;15

b	 the Civil Code;16

c	 the special legislation dealing with compulsory insurance;17 and
d	 regulations issued until 21 December 2012 by ISVAP and from that date onward 

by IVASS.

ii	 Making the contract

The rules providing for the insurance contract and its drafting are all contained in the 
Civil Code.

The contract is not concluded until the two parties agree on the extension of the 
risk and on the premium to be paid for the shifting of the risk from the insured onto 
the insurer.

The conclusion of the contract is a complex succession of events where the 
prospective insured will propose a risk, usually by completing a proposal form prepared 
by the insurer, who will evaluate the risk and quote the premium. In completing the 
proposal the prospective insured must answer truthfully and completely to avoid being 
sanctioned for wilful non-disclosure according to Article 1892 of the Civil Code or 
negligent non-disclosure according to Article 1893 of the Civil Code.18 Case law indicates 
that all information that is requested by the insurer in the proposal form must be deemed 
essential and a non-disclosure or false statement in response to a query automatically 
qualifies the misrepresentation as wilful.19

15	 Legislative Decree No. 209 of 7 September 2005, as amended by Legislative Decree No. 130 of 
30 July 2012.

16	 Royal Decree No. 262 of 16 March 1942 in the Official Journal No. 79 of 4 April 1942.
17	 See, inter alia, the Motor Insurance Act No. 990 of 29 April 1969 or the Law on Hunting No. 

157 of 11 February 1992.
18	 In case of wilful non-disclosure, which can also be committed by omitting to state or represent, 

according to Article 1892 of the Civil Code, is sanctioned with the loss of the right to recover 
any indemnity under the policy whereas in the case of negligent non-disclosure according to 
Article 1893 of the Civil Code the right to recover is reduced in proportion to the premium 
that would have been charged if the true situation had been known and the premium that was 
actually charged. See Cass. Civil No. 3165 of 4 March 2006; Cass. Civil No. 7245 of 29 March 
2006; Cass. Civil No. 16769 of 21 July 2006; and Cass. Civil No. 5849 of 13 March 2007.

19	 See Cass. Civil No. 3165 of 4 March 2003; Cass. Civil No. 4862 of 12 May 1999; and Cass. 
Civil No. 10086 of 12 October 1998.
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When the risk is of an industrial or technical nature a survey is sometimes 
undertaken. This provides better understanding of the risk but might pose substantial 
problems should the insured have made a misrepresentation. In fact the case law indicates 
that any onsite visit and survey will override the false or omitted declarations in the 
proposal form as the insurer or its agent, the surveyor, should have checked and realised 
the differences between the proposed risk and the real risk.

iii	 Interpreting the contract

While the insurance contract may be concluded orally, according to Article 1888 of the 
Civil Code there must be written proof of its existence.

Usually this prevents potential controversies on the object of the insurance 
or the scope and extension of the contract and clearly excludes from the insurance 
any contractual terms that are not expressly incorporated into the policy wording. 
Notwithstanding this there are some cases where the policies are badly drafted and the 
wording can pose problems. Should a problem of interpretation arise the contract shall 
be interpreted using the general interpretation rules that are provided in the Civil Code 
for all contracts,20 which mainly relate to the will of the parties and good faith.

Furthermore, depending on whether the insurance contract has been prepared 
by the insurer as pro forma contracts or if the policy wording has been duly and 
totally negotiated between the parties there will be some substantial differences in the 
interpretation and enforcement of the contract.

In the first case, whenever the insurer prepares policy wordings or forms designed 
to uniformly regulate a number of contractual relationships principally with non-
professionals, the basic rule is to interpret contra proferentem (i.e., the wording shall be 
interpreted against the party who prepared the policy wording). Furthermore, any added 
clause or cancellation that modifies the original policy text shall prevail in accordance 
with Article 1342 of the Civil Code.

In addition, there are terms that are considered legal, but onerous for the party 
against which these are drafted. Such clauses are not binding on a party who has not 
accepted it and signed twice in accordance with Article 1341 of the Civil Code. This 
is usually to regulate the contractual terms stipulating a specific and particularly short 
period to comply with the contract provision, or that modify the court jurisdiction as per 
the general rules of law or create foreclosure terms. Notwithstanding a listing of clauses, 
this procedure also has to be followed in cases where the insurance has been underwritten 
on claims-made basis, because although this is a legitimate contract it deviates from 
the loss-occurrence basis chosen by the Italian legislature as the typical way in which 
insurance shall operate.21

20	 See Articles 1362 to 1371 of the Civil Code.
21	 Cass. Civil No. 5264 of 23 December 2005, according to which claims-made clauses are deemed 

to be unfair contract terms. Therefore, they are valid only if they are specifically accepted in 
writing (double signature) pursuant to Articles 1341 and 1342 Civil Code.
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Under Italian law there are no warranties but conditions precedent or essential 
conditions. These must be marked and appropriately addressed in the policy so that the 
insured’s attention is directed to the condition.

In setting the terms of an insurance contract the parties, according to Article 1322 
of the Civil Code, are free to negotiate the content of the insurance provided that a risk 
does exist and that the terms do not breach internal public policy,22 or have an illicit 
scope.23

Usually there are general conditions providing for all contracts falling in a specific 
class of business (i.e., professional indemnity), particular conditions for a specific group 
of insured (i.e., the engineer’s professional indemnity), and special conditions that should 
provide only for that particular contract and are quite often condensed in a summary at 
the beginning of the policy document.

iv	 Claims

When an insured-against event occurs the insured shall notify the loss to all insurers and 
start a salvage to minimise the extent of the loss.

Article 1913 of the Civil Code provides that, unless the insured entity has already 
had notice of the loss occurrence, notice must be given within three days from the loss 
event. A lack of notice or late notice does not permit the insurer to deny liability unless 
prejudice has been suffered and in this case the denial shall be proportional to reflect the 
prejudice suffered.

For all non-liability insurance, the insured event or the loss occurrence triggers 
the insurer’s indemnity obligations if the insured knew of the event or occurrence or the 
insured should have known of the event or occurrence. Should the insured not make a 
timely notification or not enforce its right to the indemnity within two years from the 
loss event, any right under the policy will be covered by the statute of limitation.

A slightly different approach is adopted by Article 1917 of the Civil Code on 
liability insurance contracts where the element triggering the insurance guarantee is a 
claim made by a third party to the insured by way of registered letter or service of a writ 
of summons.

Once notified of such claim the liability insurer must also defend the third-party 
claim on behalf of the insured. The duty remains until the liability insurer has exhausted 
the policy limits, in which case the liability insurer shall be obliged to defend until the 
end of the proceeding. The duty to defend also triggers a sub-limit for defence costs, 
equal to one quarter of the policy limit. If the judgment or arbitration award exceeds 
the policy limit, the defence costs are apportioned between the insurer and the insured 
according to their respective interests.

22	 In the past the nullity of the kidnap and ransom insurance was grounded on the ISVAP 
Regulation No. 246 of 22 May 2995 on the grounds that this type of insurance was inviting 
the criminals in kidnapping insured persons with the aim of obtaining the indemnity payment. 
Today the prohibition is provided by Article 12 of the Private Insurance Code.

23	 It is forbidden to insure any crime. for example a clause insuring a cargo of drugs against the 
peril of fire or against the loss following a police seizure would be null.
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Usually third parties are not privy to the insurance contract and have no right to 
make a claim and enforce it in a court of justice. In exceptional and very limited cases, 
when the policyholder or insured entity remains inactive where there is a risk that the 
right to indemnity will be time-barred, a third party may through subrogation24 assume 
the rights of the insured and claim the insurance coverage. According to Italian law not 
even the policyholder can act unless expressly delegated to do so in the policy, or by a 
proxy of the insured.

Further exceptions to the aforementioned rule are found in the special provisions 
of Law No. 990/69 on compulsory motor accident insurance and Article 149 of the 
Private Insurance Code (see Constitutional Court judgment No. 180/2009).

No specific sanction is provided for wrongful denial of a claim, but because 
litigation usually follows, as an alternative to the judgment interests from the date of the 
judgment the court might award interests for late payment from the date in which the 
indemnity was due to the date of final settlement. The judgment interest stands at 2 per 
cent, whereas interest for late payment provided for by Legislative Decree No. 231 of  
9 October 2002 currently stands at the European Central Bank annual interest rate plus 
7 per cent.

Quite often in Italian policy wording there is a provision for the loss adjustment of 
the claim whereby the parties or their experts should negotiate the amount of the loss and 
the level of the indemnity. More often than not these clauses not only focus on the pure 
quantification of the loss but also authorise the experts to resolve any controversy about 
the warranties or the increment of the risk or even to determine if a misrepresentation of 
the risk took place. Whenever this occurs the case law indicates that the loss adjustment 
process turned into a real arbitration25 with all the connected problems of challenging 
and voiding the outcome of the ‘informal arbitration award’.26

IV	 DISPUTE RESOLUTION

i	 Jurisdiction, choice of law and arbitration clauses

The parties are free to choose the jurisdiction and the applicable substantive law, and to 
include an arbitration clause to derogate the ordinary court jurisdiction, unless the clause 
would be in conflict with the law.

An example according to which the freedom of the parties is limited is in the 
choice of the international jurisdiction, which in relation to the insurance shall be made 
in accordance with the Articles 8 to 13 of the EU Regulation No. 44/2001, or the 
territorial jurisdiction within the Italian Republic when the insured is a consumer.27

24	 In accordance with the provisions of Article 2900 of the Civil Code.
25	 Among others, see Cass. Civil No. 1081 of 18 January 2011.
26	 i.e., lodo arbitrale irrituale.
27	 In this sense the Cass. Civil No. 9922 of 26 April 2010 affirmed that Article 1469-bis, third 

paragraph, No. 19 of the Civil Code is procedural in nature and applies in cases started after 
it entered into force, even if relating to disputes arising from contracts stipulated before and 
affirmed that the rule, in disputes between a consumer and a professional, establishes the 
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ii	 Litigation

Litigation proceedings include first instance trial, an appeal and possibly a final appeal to 
the Court of Cassation for procedural errors in the second instance judgment.

In accordance with Article 2697 Civil Code the burden of proof rests with the 
party seeking to enforce the right in court and the defendant need prove his or her case 
only after the claimant has fully proved the claim.

Because the insurance contract must be evidenced in writing, usually the insured 
or claimant must prove the insured event occurred, the premium had been paid and the 
insurance contract existed; whereas the loss occurrence can be proved by witnesses or 
other means, the insurance shall be proved in writing. 

The proper service of the writ of summons imposes a term of 90 days between 
the date of service and the first hearing. If the defendant wishes to join a third party 
or to counterclaim it must make an application 20 days before the scheduled hearing 
otherwise the defendant will lose such an opportunity and may only oppose and resist 
the claim when appearing at the first hearing, which is either scheduled on the writ of 
summons or postponed ex officio by the court to meet the court calendar.

In the first hearing the judge checks that all the necessary parties are present. 
Following this, the court may issue default orders against parties who failed to attend 
and if a duly summoned party to proceedings fails to attend, the court might consider 
some of the factual allegations and the documents produced as uncontested and ground 
his or her decision on such evidence. After that the discovery phase opens and the parties 
will have:
a	 30 days from the date of the hearing to amend the defences;
b	 30 days to present any further evidence that might be necessary to support the 

case – again, please note that in Italy discovery is limited to what the parties 
consider relevant and the documents affecting the case usually are not produced 
in court; and 

c	 20 days to rebut, object to and oppose the opponent’s evidence.

The dates of all hearings are set ex officio by the judge depending on his or her workload.
When all the defences are lodged in court, these are discussed by the judge who 

will determine which evidence is admissible, in the same court order the judge will 
decide if independent expertise is necessary. If so, the judge will fix a specific date to 
swear in the court expert and to give instructions about the scope and object of the expert 
testimony. One independent expert is appointed by the court and one by each of the 
parties, the court-appointed expert will lodge a written report to which the parties have 
a right of reply. Should one or both parties disagree with the court-appointed expert the 
latter might be called the hearing to answer questions or to draft a supplement of report; 
this further report usually closes the discovery phase.

Depending on the number of witnesses and questions, the evidentiary proceedings 
will be divided into one or more hearings scheduled generally every quarter. Once the 

exclusive jurisdiction of the courts of the place where the consumer has his or her residence or 
elected domicile.
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evidentiary phase is over the case enters into the decision phase with a hearing where the 
court receives the parties’ arguments. From that date two terms start to run: the first of 
60 days to lodge the last written defence and the second of a further 20 days to rebut the 
final defences of the opponents. 

Exceptionally, at the end of the discovery the court might elect to follow a fast-
track proceeding pursuant to Article 281-quinquies et sexies of the Civil Procedure 
Code. In such a proceeding 10 days before the hearing for arguments, the parties shall 
lodge a short brief to the court and at the hearing after having given the arguments the 
judge will listen to their oral pleadings and issue a decision, the reasoning for which will 
be lodged in court later on.

In general it is impossible to anticipate the time a court requires to make its 
decision; usually the decision process takes from three to 14 months and much will 
depend on the complexity of the arguments raised by the parties and the court’s workload. 
Typically the entire litigation lasts from two to three years in first instance, and a little less 
at first appeal and before the Court of Cassation.28

In Italian litigation, costs follow the event, therefore the losing party shall bear on 
top of its own costs also the successful party’s costs and court costs including the cost of 
expertise, the court duties and the register tax on the judgment.29 This is the general rule 
but the courts have the opportunity to expressly apportion the litigation costs between 
the two parties, and in insurance contract litigation the most common reason to derogate 
the rule is that the policy wording was unclear and the insured had good grounds to 
believe that he or she had a viable and legitimate claim.

The Supreme Court of Cassation, in its leading precedent No. 1183 of 19 January 
2007, declared punitive damages alien to the Italian legal system and therefore contrary 
to internal public policy. Therefore, it is not permissible to insure against punitive 
or exemplary damages in Italy, even if it is possible to do so legitimately for punitive 
damages awarded in other jurisdictions.

For the very same reasons no punitive or exemplary damages can be awarded 
against an insurer who challenged in court a claim made under one or more of its policies.

iii	 Arbitration

In Italy there are two forms of arbitration: formal arbitration where the award has the 
nature of a court judgment and informal arbitration whose award has the nature of a 
contract and therefore can be only challenged for error, illegality, fraud, duress or excess 
of power in making the award.

The differences in the procedural and evidentiary requirements between the two 
formats are substantial: whereas the formal arbitration procedure is regulated by the Civil 
Procedure Code30 and the decision is rendered in accordance with the strict rule of the 

28	 Usually an appeal last two years and the Court of Cassation proceeding between one year and 
18 months.

29	 The register tax is a proportional tax, usually 3 per cent of the court award; in case of rejection 
of the claim usually a fixed fee is charged.

30	 See Civil Procedure Code Title VIII: On Arbitration (Articles 806–840).



Italy

170

law, informal arbitration is not regulated and the parties can decide their own rules in 
the arbitration clause.

In the Italian policy wordings it is somewhat rare to encounter clauses providing 
for formal arbitration for a number of reasons, including the risk of lack of independence 
of one or more of the arbitrators and the costs of such procedures. Formal arbitration 
can, however, guarantee a first instance decision in a relatively short time (between six 
months and a year in the vast majority of the cases) against the lengthy proceedings in a 
court of law (between two and 10 years).

Informal arbitrations are, however, quite common in property- and business-
interruption insurance. There too the costs of the procedure are usually high and reflect 
the work done in the loss-adjustment process.

iv	 Alternative dispute resolution

Alternative dispute resolution clauses, apart from the contractual expertise clauses31 are 
totally unknown in insurance contracts. 

In a contractual expertise clause the parties provide to refer to one or more third 
parties, chosen for their particular technical competence, the task of formulating a 
technical appreciation, evaluation or economic appraisal. It follows that, if the parties 
have referred to the experts the determination of a value of the relevant things32 or of the 
extent of the damage suffered33 or the indemnification,34 the adjustment they make shall 
determine the value, not in the abstract, but with reference to the specific loss event.

The expert opinion can be attacked and challenged only through the typical 
actions for annulment and for breach of contracts.

v	 Mediation

Article 5 of Legislative Decree No. 2 of 4 March 2010 created a list of disputes subject to 
compulsory mediation. Among other controversies, the law mentioned disputes relating 
to insurance contracts and to compensation for damage caused by the circulation of 
vehicles, by medical malpractice and by liability of the directors and officers. If the case 
was litigated without prior recourse to mediation the judge had to suspend the litigation 
and grant the parties a term of six months to mediate.

The Constitutional Court, with ruling No. 272 of 6 December 2012,35 declared 
Legislative Decree No. 2 of 4 March 2010 unconstitutional for excess of legislative 
delegation, insofar as it provided for the compulsory nature of mediation. Following 
this binding precedent, mediation remains available to resolve insurance disputes, but 

31	 i.e., perizia contrattuale.
32	 A contractual expertise clause is typically included in fire or theft insurance policies to determine 

the insured item(s) lost due a fire or a theft.
33	 The contractual expertise clause is typically included in personal accident or medical costs 

insurance to determine the accident, the disability sustained and the costs of medical care.
34	 The contractual expertise clause is typically included in business interruption clauses to evaluate 

the indemnity consequent to the loss of earnings net of the deductible period.
35	 See the judgment in Official Journal of the Italian Republic of 12 December 2012.
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because it is no longer compulsory it is little used and the rate of successfully mediated 
disputes, which was already low when the procedure was compulsory, dropped even 
further after the Constitutional Court judgment.

V	 OUTLOOK AND CONCLUSIONS

The Italian government, with Decree-Law No. 179 of 18 October 2012, enacted 
some urgent measures to promote growth,36 some of which are intended to reform 
the Italian insurance market and protect consumers in the years ahead. The new 
insurance regulator and the recent insurance-related legislation are expected to render 
the market more transparent and competitive.

The insurance market and, as a consequence, the reinsurance market are expected 
to change as certain lines of non-life insurance (i.e., professional indemnity insurance) 
will became mandatory during 2013 and the government’s role regarding natural 
catastrophes will diminish due to the lack of public funds available. This will open 
opportunities for liability-, property- and natural catastrophe insurance.

Furthermore, the probable scaling down of the public spending on social benefits, 
along with the average ageing of the population and the reduction of public economic 
interventions in the national health sector, will require individuals to take care of their 
own future and protect against risk, looking to the insurance industry to provide new 
solutions at a reasonable price.

36	 See the Decree in Official Journal of the Italian Republic of 19 October 2012 – Ordinary 
Supplement No. 194.
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